December 8, 2008

The Honorable
United States Senate/House of Representatives
Washington, DC

Dear Senator/Representative:

We are writing to urge you to cosponsor S. 3692/H.R. 7300, the legislation introduced by
Senator Bernie Sanders and Congressman Lloyd Doggett to reverse IRS Notice 2008-83,
also called the “Wells Fargo ruling” after its largest beneficiary to date. This Treasury
notice essentially says that banks can ignore an explicit provision in the Internal Revenue
Code that prevents abusive tax shelters. Lawmakers must reverse this Treasury notice
now or early in the 111™ Congress to send a message that corporate lobbyists cannot
circumvent the legislative process in their search for new tax cuts.

A widely cited analysis from the law firm Jones Day estimates that the Treasury notice
will result in tax cuts for large banks eventually reducing federal revenue by $140 billion.

In addition, state governments will also lose revenue, because most states have a
corporate tax that is linked to the federal corporate tax. California, for example, will
reportedly lose $2 billion if the Treasury notice is allowed to stand. This is particularly
problematic because many state legislatures face procedural obstacles to enacting any
legislation that would increase revenues to make up for this unexpected corporate tax cut.

IRS Notice 2008-83 essentially repeals, for banks only, Section 382 of the tax code,
which prevents companies from using the losses of companies they acquire to reduce
their own tax liability. Section 382 was enacted by Congress in 1986 to stop companies
from sheltering their income by purchasing shell companies with losses on their books.
Before that time, many mergers took place not because they made economic sense but
merely because they offered a tax shelter. Ever since Section 382 was enacted to end
these abuses, corporate lobbyists have been promoting its repeal.

Lawmakers and advocates who support measures to stimulate the economy through
extending unemployment insurance benefits, nutrition programs or assistance to state
governments have been locked in difficult negotiations to craft legislation that can pass in
both chambers of Congress. Now it appears that many of the lobbyists promoting the
repeal of Section 382 have not been held to the same standard.

The change they sought, which costs more than the measures mentioned above, has been
accomplished through a two-page notice that directly contravenes the explicit intent of a
statute enacted by Congress.

S. 3692 and H.R. 7300 would reverse the Treasury notice so that Section 382 would once
again be an effective block on tax shelters.



We understand and appreciate that Congress is extremely attentive to the state of the
economy right now. The federal government is taking many unprecedented actions to put
the economy back on firm footing. But reversing a longstanding tax rule without
Congressional authorization should not be one of them.
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